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Appellant Respondent
The Deputy Commissioner, Mis. Orchid Exim India Pvt. Ltd.
CGST, Division-VII, Ahmedabad South 608, Akshat Tower, Opp. Raj path Club, S.G.

Highway, Ahmedabad-380015

Passed by Shri. Mihir Rayka, Additional Commissioner (Appeals)

<T. Arising out of Order-in-Original No. Z024102000087744DT. 08.10.2020 issued by
The Deputy Commissioner, CGST, Division-VII, Ahmedabad South ·

r a79taaf arI vi ua Name & Address of the Appellant / Respondent

<r 31er(3rft) arr al{a fzffa ah5uzgm ufrart/
. (A) ,1f@ruT h vagr 3r4he arzr a aar ?l ·

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way. · · . . · .

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the
cases where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act,

m 2017. ·
. .

State Bench or Area Bench of Appellate Tribunal· framed· under GST Act/CGST Act other than as

Cii)
mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017 ·

(iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017
and shall be accompanied with a fee of Rs. One T ousand for every Rs. One Lakh of Tax or Input
Tax Credit involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee
or penalty determined in the order appealed against, subject to a maximum of Rs. Twenty-Five
Thousand. ·

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with
relevant documents either electronically or as may be notified by the Registrar, Appellate Tribunal
in FORM GST APL-OS, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and
shall be accompanied by a copy of the order appealed against within seven days of filing FORM GST
APL-OS online.

(i).
Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after
paying-

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as
is admitted/accepted by the appellant, and

(ii) A sum equal to twenty five per cent of the remaining amount of Tax in
dispute, in addition.to the amount paid under Section 107(6) of CGST Act, 2017, arising from
the said order, in relation to which the appeal has been filed.

. (Ii) . The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of
communication of Order or date on which the President or the State President, as the case may be,
of the Appellate Tribunal entersoffice, whichever is later.
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ORDER IN APPEAL

The Deputy Commissioner, CGST, Division VII, Ahmedabad South
has filed the Appeal in Form ST-4 on 23.04.2021, subsequently the Assistant
Commissioner, CGST, Division VII, Ahmedabad South (hereinafter referred to
as the 'Appellant/Department') has filed the present appeal on 25.04.2022 in

correct Form GST- APL-03 against the Order No. Z02410200087744 dated
08.10.2020 (hereinafter referred to as the 'impugned order) passed by the

Deputy Commissioner, CGST, Division VII, Ahmedabad South (hereinafter
referred to as the 'Adjudicating Authority') sanctioning refund to M/s. Orchid
Exim India Pvt. Ltd., 608, Sixth Floor, Akshat Tower, Opp. Rajpath Club, S.
G. Highway, Ahmedabad-380015 (hereinafter referred to as the Respondent)

2. Briefly stated the fact of the case is that the 'Respondent'

registered under GSTIN 24AABCO1183E1ZV has filed refund claim for
Rs.10,65,660/- for the tax paid in the month of August 2017, vide ARN No.

AA240820073721 dated 25.08.2020 as prescribed CBIC circular No.

17/17/2017-GST dated 15.11.2017 on account of tax paid on an intra state
supply which is subsequently held to be interstate supply and vice versa.
After due verification, the adjudicating authority vide impugned order

sanctioned refund to the respondent. During the review of the said refund

claim the department has observed that the claimant has filed refund claim
on account of tax paid on an intra-state supply which is subsequently held to
be interstate supply and vice versa of the tax paid in the month of August,

2017 of Rs.10,65,660/- and the said claim has· been sanctioned by the
sanctioning authority vide order No. ZO2410200087744 dated 08.10.2020 in
the form of GST-RFD-06. However, on going through the refund claim, it has
been noticed that the claim is for the month of August, 2017 and was filed
on 25.08.2020 i.e. after expiry of two years from the relevant date under
sub Section (1) of Section 54 of CGST Act, 2017 read with Notification No.
02/2019- Central Tax dated 29.01.2019 read with CGST Amendment Act,
2018. Accordingly, the department has observed that the refund application
is time bared. Thus there is erroneously sanction of refund of Rs.10,65,660/
to the respondent which is required to be recovered along with interest. In
view of above the appellant/department filed the present appeal on the

following grounds:

z. The claim is for the month of August, 2017 and was filed
i.e. after expiry of two years from the relevant date (i.e.

1



GAPPL/COM/STD/114/2021

view of Sub Section (1) of Section 54 of CGST Act, 2017 read with
Notification No. 02/2019- Central Tax dated 29.01.2019 read with CGST

Amendment Act, 2018.
u. In view of the above facts & definition of relevant date, it appears that

adjudicating authority has failed to consider the relevant date offiling the
refund claim as per above definition the due date of filing of refund claim
will be two years from due date of the furnishing of return under section
39(1) of CGST Act, 2017 i.e. on or before the twentieth day of succeeding

month. In the instant case claimant has filed refund claim on 25.08.2020

for the tax paid in the month of August, 2017, while the refund for the
month of August, 2017 can be filed on or before 19.09.2019 i.e. within 2
yearfrom the due date forfurnishing of return under Section 39(1) of CGST

Act, 2017.
iii. Adjudicating authority has erred in sanctioning refund claim amounting to

Rs.10, 65,660/- (Rs. Ten Lakh Sixty Five Thousand Six Hundred and Sixty

Only) to the Respondent under Sub-section (5) of Section 54 of CGST Act,
2017, by not considering the time limit of filing refund claim under sub

section (1) of Section 54 of CGSTAct, 2017.

3. Personal hearing in the present appeal was held on 24.11.2022
wherein Ms. Riya Shah, authorized representative appeared on behalf of the
Respondent. During personal hearing she has submitted additional submission

and stated that they have nothing more to add to their written submissions
made till date. The Respondent in the aforesaid additional submission has
stated that 
i. They had paid IGST Rs.10,65,660/- in Aug-17 in GSTR 3B on Gujarat

Ambuja Bill which was previously received a Interstate Place of Supply
and shown in GSTR-1 of Aug month Also, then after it has been amended
in October by Intrastate Supply so they have amended in GSTR-1 of
January Month as Intra State supply, at the time offiling of F.Y. 2017-18
GSTR-09 in December 19 it is found that CGST or SGST Payable So, it has
been paid through DRC-03 Challan and IGST become Refundable under
Section 19 of IGSTAct.

1,1,. Section 54 is not mentioned as such in sub-rule (1) of Rule 89; refund
under section 77 of CGST/ SGSTAct or section 19 of IGSTAct, as the case

may be are specifically covered under Rule 89(2)U). There is no mention of
the provisions of section 10(5), 21, 35(6) & 129(2) etc. where
certain other section have been made applicable mutatis
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ni. Mention of «refund of tax in pursuance of section 77 in section
54(8)(d) is apparently clarificatory to the fact that merely collecting of tax
amount which was paid in wrong head(s)(CGST+SGST/UTGST instead of
IGST or vice versa u/ s 77 CGSTAct or u/ s 19 of IGSTAct) does not debar

the person from claiming the refund on "unjust enrichment" principle as he

has now paid tax in the correct head(s) which was already paid in wrong

head(s). No enrichment is there. Section 77 & 19 clearly stipulate that No

interest is demandable when the payment is made under the correct

head as the tax amount.
iv. Previously before Circular no. 162/18/2021-GST There is no time limit

specified in section77 of CGST Act within which the supply can"..
Subsequently held to be inter-State supply" or in section 19 of IGSTAct to
hold a supply as «intra-state supply'. Therefore, in view of this no
limitation appears to be there in section 77 of CGSTAct or section 19 of the

IGST Act as the case may be which are directly covered under Rule 89 of
CGST Rules as made applicable to IGST also and SGST Rule respective

Rules. They are of this humble view the provisions which are not there,

should not be invented.
v. After amendment in the rule 89 of CGST Rules, 2017 clarifies that the

refund under section 77 of CGSTAct/ section 19 of IGSTAct, 2017 can be
claimed before the expiry of two years from the date of payment of tax
under the correct head, i.e. integrated tax paid in respect of subsequently
held inter-State supply, or central and state tax in respect of subsequently
held intra-State supply, as the case may be. However, in cases, where the
taxpayer has made the payment in the correct head before the date of
issuance of notification No. 35/2021-Central Tax dated 24.09.2021, the
refund application under section 77 of the CGST Act/ Section 19 of IGST
Act, 2017 can be filed before the expiry of two years from the date of
issuance ofthe said notification i.e. from 24.09.2021.

vi. In view of above submissions, the respondent submitted that there is no
delay in Refund application and there is no wrongfully Refund claimed.

Discussion and Findings:

4(i). · I have carefully gone through the facts of the case, grounds of

J3

appeal, submissions made by the Respondent and documents available on
record. I find that the present appeal is filed to set aside the impugned order

wherein the adjudicating authority has erroneo~s ~ ctioned refund ofa,aa.,
&¢R ° ·Rs.10,65,660/- to he respondent and to order re99%9g.jlame along wth

interest. The grounds ,n appeal Is that the resp~en1~z;;J s ff[€, claim for the
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month of August, 2017 on 25.08.2020 i.e. after expiry of two years from the
relevant date (i.e. time barred) in view of Sub Section (1) of Section 54 of
CGST Act, 2017 read with Notification No. 02/2019- Central Tax dated 29-01
2019 read with CGST Amendment Act, 2018.

4(ii). I find that the Respondent in the present appeal contended
that they had· paid IGST of Rs.10,65,660/- considering the supply as

Interstate supply in the month of August 2017. Subsequently they held the
said supply as Intrastate supply in the month of October and amended the

same in the GSTR 1 of January month. Thereafter, while filing GSTR-09 of
F.Y. 2017-18 in the month of December 2019 they found that CGST & SGST

is payable. Accordingly, they generated DRC-03 dated 30.01.2020 and paid

the CGST Rs.5,32,830/- & SGST Rs.5,32,830/- by debiting Cash Ledger,

making Debit Entry No. DC2401200479372 dated 30.01.2020.
Consequently, they filed the present refund claim on 25.08.2020.

4(iii). Further, I find that the Respondent is contended that. their
refund claim is covered under Section 19 of IGST Act, 2017 and therefore,

the time limit for filing refund as specified under Section 54 of the CGST Act,
2017 doesn't apply. The Respondent has further contended that Section 54
is not mentioned as such in sub-rule (1) of Rule 89; refund under section 77

of CGST/SGST Act or section 19 of IGST Act, as the case may be are
specifically covered under Rule 89(2)(j). The Respondent has also referred

the Notification No. 35/2021 and Circular No. 162/18/2021-GST dated
25.09.2021. The relevant para of Notification No. 35/2021-Central Tax dated
24.09.2021 is reproduced as under :

(6) In rule 89 ofthe said rules, - (i) in sub-rule (1), with effectfrom the date
as may be notified, after the words "may file", the words ", subject to the
provisions ofrule 10B," shall be inserted;
(ii) after sub-rule (1), the following sub-rule shall be inserted, namely:
"(lA) Any person, claiming refund under section 77 of the Act of any tax
paid by him, in respect ofa transaction considered by him to be an intra
State supply, which is subsequently held to be an inter-State supply, may,
before the expiry ofaperiod oftwo years from the date ofpayment ofthe
tax on the inter-State supply, file an application electronically in FORM
GST RFD-O1 through the common portal, either directly or through. a
Facilitation Centre' notified by the Commissioner: Provided that the said
application. mau, as regard to any payment o, sf@g -state supply· o «cwr, P ·
before coming into force of this sub-rule, b ~'N expiry of a
period _of two years from the date on w - Jf comes i~to
force."; .s.9,



GAPP L/COM/STD/114/2021

Further, I find it pertinent to go through the CBIC's Circular No.
162/18/2021-GST dated 25.09.2021. The relevant para of the Circular is
reproduced as under :

4. The relevant datefor claiming refund under section 77 ofthe COST Act/
Section 19 ofthe IGSTAct, 2017

4.1 Section 77 of the COST Act and Section 19 of the IGST Act, 2017
provide that in case a supply earlier considered by a taxpayer as intra
State or inter-State, is subsequently held as inter-State or intra-State
respectively, the amount of central and state tax paid or integrated tax

paid, as the case may be, on such supply shall be refunded in such

manner and subject to such conditions as may be prescribed. In order to
prescribe the manner and conditions for refund under section 77 of the
COST Act and section 19 ofthe IGST Act, sub-rule {IA} has been inserted
after sub-rule (1) of rule 89 ofthe Central Goods and Services Tax Rules,
2017 (hereinafter referred to as "CGST Rules") vide notification No.
35/2021-Central Tax dated 24.09.2021.

4.2 The aforementioned amendment in the rule 89 of COST Rules, 2017
clarifies that the refund under section 77ofCGST Act/ Section 19 ofIGST
Act, 2017 can be claimed before the expiry of two years from the date of
payment oftax under the correct head, i.e. integrated tax paid in respect of
subsequently held inter-State supply, or central and state tax in respect of
subsequently held intra-State supply, as the case may be. However, in

cases, where the taxpayer has made the payment in the correct head
before the date of issuance of notification No.35/2021-Central Tax dated
24.09.2021, the refund application under section 77 of the COST Act/
section 19 ofthe IGST Act can be filed before the expiry oftwo years from
the date ofissuance ofthe said notification. i.e. from 24.09.2021.

4(iv). On going through the above, I find that in case of payment made
under correct head before issuance of Notification No. 35/2021-Central Tax
dated 24.09.2021 the refund application under Section 77 of the CGST Act/
Section 19 of the IGST Act can be filed before expiry of two years from the
date of issuance of said notification i.e. from 24.09.2021.

Further, I find that the CBIC vide above Circular has clarified
that as per newly inserted sub-rule (1A) after sub-rule 1 of Rule 89 of the
CGST Rules, 2017 refund under Section 77 of CGST Act/Section 19 of IGST
Act can be claimed within two years from the payment of tax under correct
head. In this regard, I find that in the present matter the Respondent has
made payment under correct head on 30.01.2020 and filed refund

application on 25.08.2020.

4(v). In view of above, I find that the in the pre
'Respondent' has made the payment under correct head be

5
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a
Superintenden (Appeals)
Central Tax, Ahmedabad

[-»
Additional Commissioner (Appeals)
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Notification No. 35/2021 and therefore, eligible to file refund application

within two years from 24.09.2021. Further, I find that tax paid under correct

head on 30.01.2020 and filed refund application on 25.08.2020 so, I find
that as per newly inserted sub-rule refund application is filed within two
years from the date of payment of tax under correct head.

Therefore, in view of foregoing, in the present matter the refund
application for refund· of wrongly paid IGST of Rs.10,65,660/- filed on

25.08.2020, hence, it is found to be filed within the time limit in the light of
above Circular and Notification.

5. In view of the above discussions, I do not find any force in the
contentions of the 'Appellant/Department. Accordingly, I find that the

impugned order passed by the adjudicating authority is correct and as per the

provisions of GST law. Consequently, I do not find any reason to interfere
with the decision taken by the "Adjudicating Authority" vide "Impugned Order"

Accordingly, I upheld the ''Impugned Order" and reject the appeal filed by the
'Appellant/Department'.

faafaasfRt +&aft ma Raza 3ql aha [asrr?t
The appeal filed by the appellant/ department stands disposed of in

above terms.

By R.P.A.D.
To,
The Assistant/ Deputy Commissioner,
CGST, Division - VII, Ahmedabad South.

Appellant

M/s. Orchid Exim India Pvt. Ltd., Respondent
608, Sixth Floor, Akshat Tower, Opp. Rajpath Club,
S. G. Highway, Ahmedabad-380015
Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad,
3. The Commissioner, CGST & C. Ex., Ahmedabad-South.
4. The Deputy/Assistant Commissioner, CGST & C. Ex, Division-VII, Ahmedabad

South.
5. The Superintendent (Systems), CGST & C. Ex., Appeals, Ahmedabad.
6, Guard File.
7. P.A. File
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